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INHERENT AND ACQUIRED DIFFICULTIES IN THE 
ADMINISTRATION OF PUNITIVE JUSTICE 

By Prof. Roscoe Pound 

Northwestern University 

That there is a general and well-grounded dissatisfaction with the 
administration of punitive justice in America, I shall take for granted. 
It is, if I may say so, a condition, not a theory. The criminologist 
complains that whereas the fear of punishment does not restrain crime, 1 
it is none the less the chief reliance of law for protecting society; 
that whereas his science has shown the necessity of special institutions 
with expert management for many classes of delinquents, 2 the legal 
theory of ideal equality before the law leads criminal law to consign 
all offenders to a common prison; that whereas he has "demonstrated 
positively that crime is a disease, ' ' 3 the law persistently deals with 
the criminal as a normal person. The sociologist complains that 
whereas the true purpose of punishment is protection of society, the 
basis of judicial punishment is revenge; that whereas the rights of 
society ought to be borne in mind continually, the law looks chiefly 
at individual rights; that whereas sociology has shown the necessity 
of study of the actual criminal, the law deals with him in the abstract 
and speculates over responsibility; that whereas the certainty, not 
the severity of punishment operates as a deterrent and protects society, 
the law provides for the latter and takes scant account of the former. 4 
The plain citizen who, without scientific investigation, knows only 
that he pays taxes to maintain prisons, courts, sheriffs, constables, 
police, and public prosecutors, complains that notwithstanding the 
enormous cost — said to amount the world over to $400,000,000 
annually 5 — society is not protected, crimes are not punished, and 
lawlessness is general. 

1 Boies, Science of Penology, 77. 

2 Ibid., 89. 

3 Ibid., 90. 

4 See an excellent summary of the divergence between the legal and the socio- 
logical views in Kellor, Experimental Sociology, 231-232. 

5 Willoughby, Social Justice, 321. 
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It will have been observed that the complaints of the criminologist 
and of the sociologist are of general application, while those of the 
citizen apply only to the administration of punitive justice at home. 
And this suggests at once a distinction. Dissatisfaction with criminal 
law and its administration today is world-wide. In England, the 
Beck and Edalji cases have excited earnest discussion and a court 
of criminal appeal has been provided in consequence. In Germany 
there is widespread dissatisfaction. 6 In Italy there is a strong move- 
ment for reform. 7 America is, perhaps, unique only in complaining 
of inefficiency on the part of laws, courts, and prosecuting agencies. 
But it will be found that but a little way back in our legal history 
the criminal law was complained of as too severe and too vigorous, 
while still further back, its votaries were explaining delays and 
laxities. In the fifteenth century, Fortescue represents the prince 
as objecting that "the laws of England admit of great delays in the 
course of their proceedings, beyond what the laws of any other country 
allow of" 8 ; and the chancellor can only answer that "judgment is 
never so safe when process is hurried on," and tell a story of an 
innocent wife convicted and executed for the murder of her husband, 
the belated discovery of the real offender suggesting that her con- 
demnation had been too hurried. In the seventeenth century, Coke, 
who rarely admits any imperfections in the common law, laments the 
frequent executions for felony, says that "we have found by woeful 
experience that it is not frequent and often punishment that doth 
prevent like offence," and urges preventive measures — education, 
teaching trades, and putting down of idleness. 9 In the eighteenth 
century, Blackstone, who was anything but a law-reformer, does not 
hesitate to say that in criminal law there are "particulars that seem 
to want revision and amendment." 10 It is manifest, therefore, that 

8 See the paper of Hugo Muench, Esq., Year Book of Bar Assn. of St. Louis, 
1906, pp. 85, 106; Address of Dr. v. Liszt, Professor at Berlin, 1906; Bar, Die 
Reform des Strafrechts, Jahrbuch der Internationalen Vereinigung filr Verglei- 
chende Rechtswissenschaft, viii, 1. 

' Conti, L'Intervento della Difesa nell Istruttoria. Loria, Economic Founda- 
tions of Society (Keasbey's translation), 111-112. Sig. Conti states at the outset 
that Italian criminal procedure calls, not for amendment, but for thorough 
reform. 

8 Fortescue, De Laudibus Legum Angliae (written about 1453), cap. lii (Amos' 
translation). 

8 Coke, Third Institute, Epilogue. 

10 4 Bl. Comm. 4. 
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dissatisfaction with criminal law and administration is not wholly a 
matter of time or place, but that there are inherent difficulties which 
must be reckoned with. How serious and how general these are, a 
writer on criminology bears unconscious witness when he says: 

The more familiar one becomes with the details of the attempts of 
society to secure protection from criminals, from early times to the 
present, the more profoundly he is likely to be impressed with their 
inordinate cost and their inutility." 

One need not saythat the existence of these inherent difficulties ought 
not to blind us to the real and indefensible obstacles to the adminis- 
tration of punitive justice in which American law and practice abound. 
But it does require us to examine each supposed defect critically and 
to see what is inherent and so beyond reach of immediate curative 
measures, and what is acquired, arising out of the history of our law 
or the environment of its administration, and so a proper subject of 
present remedies. 



On another occasion, I ventured to group the causes of popular 
dissatisfaction with all law under four heads: (1) The necessarily 
mechanical operation of rules and hence of laws, (2) the inevitable 
difference in rate of progress between law and public opinion, (3) a 
general popular assumption that the administration of justice is an 
easy task to which anyone is competent, and (4) popular impatience 
of restraint. 12 All of these causes operate to create discontent with 
the administration of punitive justice in all systems and at all times. 
But the last two have special consequences in criminal law. 

"Most people," says Westermarck, "follow a very simple method 
in judging of an act. Particular modes of conduct have their tradi- 
tional labels, many of which are learnt with language itself; and the 
moral judgment commonly consists simply in labeling the act accord- 
ing to certain obvious characteristics which it presents in common 
with others belonging to the same group. But a conscientious and 
intelligent judge proceeds in a different manner. He carefully 
examines all the details connected with the act, the external and 
internal conditions under which it was performed, its consequences, 
its motive; and, since the moral estimate in a large measure depends 
upon the regard paid to these circumstances, his judgment may differ 

11 Boies, Science of Penology, Preface. 

12 Causes of Popular Dissatisfaction with the Administration of Justice, Rep. 
Am. Bar Assn., xxix, 395. 
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greatly from that of the man in the street, even though the moral 
standard which they apply be exactly the same. But to acquire a 
full insight into all the details which are apt to influence the moral 
value of an act, is, in many cases, anything but easy, and this natur- 
ally increases the disagreement." 13 

The man in the street, regarding the administration of justice as 
an easy matter, to which he is quite as competent as the court, of 
course regards this disagreement as evidence of defects in the law or 
in its administration. Yet courts do not sit to register the judgment 
of the man in the street on such data as he has, but to do what the 
sober judgment of the community would dictate upon the basis of all 
the facts. Extravagant verdicts of juries, extravagant powers con- 
ceded to juries by statute or practice in many jurisdictions, and 
unfortunate curtailings of judicial power in jury trials, to which I 
must refer in another connection, have their roots in large part in this 
same popular obsession. 

Popular impatience of restraint is aggravated in this country by 
theories of "natural law," which are by no means dead in political 
or in legal philosophy." As a political tenet, they lead individuals to 
put into action a conviction that conformity to the dictates of their 
individual conscience is a criterion of the validity of a law. Accord- 
ingly, we find juries disregarding statutes in perfect good faith, we 
hear a sincere and, as he believes, law-abiding labor leader declare 
that he will not obey mandates of the courts which deprive him of 
his "rights," 15 and we read from the pen of a well-known clergyman 
that a prime cause of lawlessness is the enactment of legislation which 
is at variance with the law of nature. 16 As a legal tenet, it confirms 
the bar in the orthodox common-law contempt for legislation. 17 
Hence when business men apply popular notions of natural law to 
legislation which, as they think, makes it impossible to carry on 
business, they find the bar inclined by training and conviction to 

13 Westermarck, Origin and Development of the Moral Ideas, 9. 
"See Dos Passos, The American Lawyer (1907), 168; Hughes, Datum Posts of 
Jurisprudence (1907), 106. 

15 Labor Day address of Mr. Gompers, see Associated Press dispatches of 
September 3, 1907. 

16 See article by Dr. Parkhurst in Munsey's, January, 1908. 

17 For the attitude of the common-law lawyer toward legislation, see Carter, 
Law, Its Origin, Growth and Function (1907) ; Dos Passos, The American Lawyer 
(1907), 169; Hughes, Datum Posts of Jurisprudence (1907); Sharswood, Profes- 
sional Ethics, 5 ed., p. 23; Judge Parker's Address, Rep. Am. Bar Assn. xxix, 383. 
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sympathize, to regard statutes as inferior forms of law to be warped 
and moulded by interpretation, and to regard counsel as to safe modes 
of evasion as in every way legitimate. 

Inherent difficulties, peculiar to punitive justice, appear to me to 
be six: (1) public desire for vengeance when a wrong has been done, 
which the law is compelled to satisfy; (2) the close contact of criminal 
law and administration with politics; (3) the inherent unreliability of 
evidence in criminal causes; (4) the wide scope for discretion neces- 
sarily involved in the administration of punitive justice; (5) the 
intrinsic inadequacy of the chief deterrent upon which punitive justice 
must rely, and (6) the popular tendency to throw too great a burden 
upon criminal law — to attempt to do too much by means of it. Let 
us look briefly at each of these. 

(1) Revenge, satisfaction of a desire for vengeance, is no longer 
regarded as a legitimate end of punishment by moralists or sociolo- 
gists. 18 But jurists are by no means agreed. The prevailing view 
is doubtless coming to be in accord with that of the sociologists. 19 
Yet there are many who insist upon the retributive theory in one form 
or another, 20 and common-law jurists, whose point of view is commonly 
analytical, insist upon it and regard satisfaction of public desire 
for vengeance as a legitimate as well as practically necessary end. 21 
This disagreement as to the end of punitive justice is reflected in 
legislation. Not merely do statutes enacted at different periods 
proceed upon different theories, but the adherents of one theory will 
procure one measure and those of a different theory another from 
law-makers who have no theory of their own. Hence, what is true 
of all American legislation is even more true of American criminal 
legislation. 

There is no one thing in all the departments of government or 
business that is carried on with less scientific or orderly method than 
the making of laws. 22 

18 Ward, Dynamic Sociology, ii, 365; Ross, Social Control, 107, 111; Willoughby, 
Social Justice, chap. x. 

19 v. Liszt, Lehrbuch des Deutschen Strafrechts, sees. 13, 16; Kohler, Einfuhrung 
in die Rechtswissenschaft, sec. 77; Lorimer, Institutes of Law, 311; Salmond, Juris- 
prudence, sec. 24. 

20 Merkel, Lehrbuch des Deutschen Strafrechts, sec. 79; Hastie, Outlines of Juris- 
prudence, 90. 

21 Holmes, Common Law, 41 ; Stephen, History of the Criminal Law of England, 
chap, xvii; Kennedy, The State Punishment of Crime, Rep. Am. Bar. Assn., xxii, 
312. 

22 Griggs, Lawmaking, Rep. Am. Bar Assn. xx, 243. 
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Conflicting theories are at work in administration also. One magis- 
trate paroles freely. Another condemns the system of parole. One 
executive pardons freely, another not at all. One jury is stern, 
applies the revenge theory as like as not; another is soft-hearted. 
And so the fact that we are not all agreed, nor all of us in all our 
moods, upon the end of punishment, infects both legislation and 
administration with uncertainty, inconsistency, and in consequence, 
inefficiency. But it is not the worst feature that criminal legislation 
and administration are rendered inconsistent and unsystematic. All 
attempts to better the law and to bring it into accord with the views 
of moralists, sociologists and criminologists, have to reckon with a 
deep-seated popular desire for revenge. Every practitioner knows 
that the average client, even in mere civil injuries, is anxious to 
begin a criminal prosecution. He is not satisfied to sue civilly and 
obtain compensation for the injury. He insists on something that 
will hurt the wrongdoer, and is willing to pay liberally to that end. 
We have been a long time eliminating the revenge element from the 
civil side of the law. On the criminal side it is still vigorous. In 
order to prevent self-help and to meet the demands of the moral 
sentiment of the community, it is necessary to retain much that is 
purely retributive. The law should, of course, reflect the sober views 
of the community, not those of the community when momentarily in- 
flamed. But the sober views of the average citizen are by no means so 
advanced on this subject as to makea purely scientific system possible. 

(2) Again, criminal law has a much closer connection with politics 
than the law of civil relations, and this operates to its disadvantage. 
There is little danger of political oppression through civil litigation. 
There is constant fear of political oppression through the criminal 
law. Not only is one class suspicious of attempts by another to force 
its ideas upon the community under penalty of prosecution, but the 
power of a majority to visit with punishment practices which a strong 
minority consider in no wise objectionable is liable to abuse, and 
whether rightly or wrongly used, puts a strain upon criminal law and 
administration. Moreover, the close relation of administration of 
the criminal law to politics tempts prosecuting officers, when the 
public conscience is active, to be spectacular at the expense of effi- 
ciency, 33 and when it is sluggish, to be lax for fear of offending domi- 

23 Maine has observed that the necessity of being interesting has no small effect 
upon government. Popular Government (American edition), 147. This necessity 
of furnishing news and keeping before the public is the destruction of American 
prosecutors. 
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nant interests. But so intimate is the relation between criminal law 
and politics we can scarcely hope for extension of civil service prin- 
ciples to these officers. 

(3) Inherent unreliability of evidence affects all departments of 
judicial administration of justice. But in criminal law, where 
passions are aroused, where consequences are often so vital, where 
unscrupulous persons are apt to be arrayed on each side, and where 
the legal effect of slight variations in the facts may be so far-reaching, 
the difficulties growing out of the necessity of relying upon human 
testimony are very grave. Modern study of the psychology of evi- 
dence has not gone far enough to be available for the jurist. The 
studies of Binet, Claparede and Miinsterberg make us conscious of 
the infirmities of the instrument we are compelled to use, but their 
juridical applications have yet to be made. Moreover, in criminal 
law the inherent unreliability of evidence is aggravated by police 
esprit de corps. To the determination of the police to convict innocent 
men whom they believed to be guilty, the unfortunate convictions 
in the Beck and Edalji cases in England were clearly traceable. The 
testimony of English practitioners of experience is uniform to the 
effect that the testimony, upon which all prosecutors have to rely 
in large part, is apt to be so colored and warped as to be subject to 
grave doubt. 24 Serjeant Ballantine, whose long experience in prosecut- 
ing and defending entitles him to speak with authority, says that 
esprit de corps, antipathy toward the criminal classes, the habit of 
testifying, so that it ceases to be regarded as a serious matter, and 
the temptation officers are under to communicate opinions or theories 
to the press, thus "pledging themselves to views which it is damaging 
to their sagacity to retract," so operate as to cause serious and even 
fatal miscarriages of justice. 25 Yet from the nature of the case, such 
testimony is the best available. 

(4) Another inherent weakness in punitive justice is the greater 
scope for discretion it involves as compared with adjustment of civil 
relations. To maintain a due proportion between detailed rules and 
judicial discretion is one of the difficult problems of all law. But in 
criminal law there are two circumstances that require a wide discre- 
tion on the part of prosecutors and magistrates. In the first place, 

24 Montagu Williams, Leaves of a Life, chap, ix; Serjeant Ballantine, Some 
Experiences of a Barrister's Life, chap, xxvii; Harris, Hints on Advocacy, chap, iv, 
sees. 13, 14. 

25 Ballantine, Some Experiences of a Barrister's Life, 6 ed., 227. 
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the moral or ethical element plays a large part in criminal law; and 
purely moral or ethical matters do not lend themselves to strict rules. 
In the second place, the impossibility of a mathematically-constructed 
system of penalties compels reference of a most important part of 
criminal administration almost wholly to magisterial discretion. 26 
Unfettered discretion is liable to abuse in the best of hands, as notori- 
ous inequalities in sentences bear daily witness. And yet, if the 
magistrate is tied down by minute rules, it is inevitable that the 
elements eliminated in arriving at the rules will be of controlling 
importance in particular cases and hence that injustice will result. 
(5) We are told that "scientific penology proclaims it as law that 
the fear of punishment does not restrain crime." 27 But fear is the 
chief deterrent upon which criminal law must rely to protect society. 

"In dealing with a disturber," says Professor Ross, "society has 
two objects, to avoid further harm from this man, and to guard 
itself against would-be offenders." 28 

The latter object is achieved by creating a widespread fear of 
punishment. Preventive justice, in any country governed by com- 
mon-law constitutional notions, must be confined within very narrow 
limits. The criminal law can only step in, as a rule, after an offence 
has been committed. The attempt to protect society through creat- 
ing a general fear of punishment, however, encounters two inherent 
difficulties. In the first place, as has been said, fear can never be a 
complete deterrent. The venturesome will always believe they can 
escape. The fearless will always be indifferent whether they escape. 
The crafty will always believe they can evade, and enough will 
succeed to encourage others. Secondly, threat of punishment is very 
apt to become brutum fulmen and defeat itself. Legislative zeal fre- 
quently imposes penalties that jurors will not subject men to. It 
often defines acts as criminal for which jurors will not agree to see 
men punished. In consequence our statute books are full of dead- 
letter laws, which weaken the authority of all law and destroy the 
efficacy of fear as a deterrent. Even if such statutes do not become 
dead letters, they fail of effect in two other ways which weaken the 
authority of law. In endeavoring to enforce them the law may be 
warped to secure conviction, as in communities where courts of equity 

26 See a discussion of this in Bentham, Theory of Legislation (Hildreth's trans- 
lation), 326. 

27 Boies, Science of Penology, 77. 

28 Ross, Social Control, 107. 
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are used to administer prohibitory laws, thus advertising to the world 
that criminal law is ineffectual. Or instead, where courts do not 
sympathize with such statutes, the law may be warped to prevent 
conviction. Our criminal procedure is still suffering from the astute- 
ness of judges of past centuries to avoid convictions at a time when 
all felonies were punishable with death. 28 

(6) Finally, there is always a tendency to try to do too much through 
the agency of criminal law. Criminal law has a great attraction for the 
lay mind. The layman's short and simple cure for all ills is to hurt 
somebody. Hence the legislator is apt to forget or to be ignorant 
of the fundamental distinction that ethics deals with being and law 
with acting. He is likely to try to make men better through the 
criminal law, to try to turn the criminal law into a general agency 
for propagating morals, and to try to make it do the work of adminis- 
tration. A great part of the strain upon criminal law in America is 
due to such legislation. 

ii 

Let us turn now to those obstacles to the due administration of 
punitive justice which are not inherent, but have been acquired in 
the history of our legal system generally, in the history of our criminal 
law and procedure in particular, or in the circumstances — the environ- 
ment — of judicial administration in America. One might well take 
them up in this order and consider them historically. But for our 
purpose, which I take to be one of diagnosis purely, it seems better 
to group them under three main heads : (1) those lying in the common- 
law legal system, (2) those lying in American judicial organization 
and procedure, and (3) those lying in the environment of administra- 
tion of criminal law in America. I have considered the causes for 
dissatisfaction with the administration of justice generally in America 
which are referable to each of these heads on another occasion. 30 
It remains to point out those which operate specially in criminal law 
and procedure. 

1 . Of the obstacles to due administration of punitive justice which 
lie in our common-law legal system, three affect all judicial adminis- 
tration of justice, namely (i) divergence between the legal theory of 
justice and current conceptions thereof, (ii) common-law jealousy 

M Stephen, History of the Criminal Law of England, i, 470. 
30 Causes of Popular Dissatisfaction with the Administration of Justice, Rep. 
Am. Bar. Assn., xxix, 395. 
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of legislation and the survival of narrow ideas as to interpretation, 
(iii) unsystematic and spasmodic legislation; while three others oper- 
ate specially in criminal law, namely, (iv) the common-law distrust 
of administration, which results in putting upon criminal law much 
that is properly administrative, (v) the common-law theory of individ- 
ual initiative in prosecution, and (vi) the common-law theory of 
crimes, which is unquestionably a retributive theory. 

(i) The common law assumes equality among all men of legal 
capacity; it assumes that justice consists in leaving to them the 
greatest possible freedom of action and in preventing aggression by 
others. In an excellent work recently reprinted by the American 
Bar Association and distributed to its members, an eminent judge 
says: 

The sole legitimate end and object of law is never to be lost sight 
of — security to men in the free enjoyment and development of their 
capacities for happiness. 31 

Probably I need not say that this is not at all the conception of 
sociologists, 32 and I have endeavored in another place to show a 
gradual shifting from this position in the law itself. 33 In a crude 
way, juries are continually attempting to apply a newer standard of 
justice, but half-grasped, and the result is shown in many otherwise 
inexplicable verdicts. 

(ii) In a subject in which judicial law-making, as an agency of 
growth, is necessarily precluded, in which, therefore, legislation must 
needs be our chief reliance, common-law jealousy of legislation and 
the survival of narrow ideas as to interpretation cannot fail to operate 
unhappily. The classical authorities of the common law wrote and 
judged at a time when there was scarcely any legislation. What 
there was, was mere skeleton, to be clothed upon with the flesh and 
blood of judicial decision. Moreover, the dogmatic confidence of 
Coke, whose reports and institutes have had a lasting influence on 
the political side of the common law, could ill tolerate any legislative 
interference with matters that he regarded as governed in the nature 
of things by the common law. Hence, it became settled that statutes 
in derogation of the common law were to be construed strictly, and 

31 Sharswood, Professional Ethics (5 ed.) 22. See some further examples noted 
in my address, The Need of a Sociological Jurisprudence, Green Bag, xix, 607, 
612; also Vaccarol, Genesi e junzione delle leggi penale, 101. 

32 Ward, Applied Sociology, 22-24; Willoughby, Social Justice, 20-25. 

33 The Need of a Sociological Jurisprudence, Green Bag, xix, 607. 
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that legislation, as far as possible, was to be deemed declaratory; 
in other words that the fundamental dogmas and maxims of the 
common law were beyond legislative reach. Bench and bar acquire 
this view of legislation in the rudiments of legal education, and its 
persistence, 34 and public toleration of it in an age of legislation is one 
of the remarkable facts of legal history. 

(hi) Unsystematic and spasmodic legislation undoubtedly con- 
tributes to keep vigorous the common-law doctrines as to statutes. 
Thus the great mass of slovenly legislation prevents what really 
good legislation we have from taking full effect. But worse than 
this, our habits of piecemeal legislation make criminal codes absurd 
from want of proportion. There will be comparatively trivial felonies 
and grave misdemeanors. The punishment for selling cigarettes will 
be as heavy as that for bribery, and heavier than that for many forms 
of graft. 35 In one State, there was till recently no effective statute 
to reach blackmail, but in the same jurisdiction a fine of $1000 may 
be visited upon the giving away of a cigarette. 36 American criminal 
legislation is getting into the same condition in which English criminal 
law found itself one hundred years ago, a "heterogeneous mass 
concocted too often on the spur of the moment." 37 It is no wonder 
that the common sense of jurors leads them to take the law into their 
own hands in such a situation. 

(iv) A more serious difficulty is to be found in the common-law 
distrust of administration, which results in putting upon criminal 
law much that is purely administrative, for which its methods and 
machinery are ill adapted. The two rival agencies in government 
are law and administration. 38 Administration achieves public secur- 
ity by preventive measures. It selects a hierarchy of officials to each 
of whom definite work is assigned, and it is governed by ends rather 
than by rules. It is personal. Hence, it is often arbitrary and is 
subject to the abuses incident to personal as contrasted with imper- 
sonal or law-regulated action. But well exercised, it is extremely effi- 

34 See Carter, Law, Its Origin, Growth and Function (1907) ; Parker, Address as 
President of the American Bar Assn. (1907), xix Green Bag, 581; Parker, The 
Congestion of Law, Rep. Am. Bar Assn., xxix, 383 (1906); Dos Passos, The Ameri- 
can Lawyer, 169 (1907) ; Hughes, Datum Posts of Jurisprudence (1907). 

35 See a vigorous discussion of this same fault in public thought by Professor 
Ross, Sin and Society, 89. 

36 Laws of Nebraska, 1901, chap. 95; Laws of Nebraska, 1905, chap. 198. 

" Stephen, History of the Criminal Law of England, i, 470. Colquhoun, Police, 7. 
38 See a good contrast of these agencies in Amos, Science of Law, 396. 
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cient; always more efficient than the rival agency can be. Law on 
the other hand operates by redress or punishment rather than by 
prevention. It formulates general rules of action and visits infrac- 
tions of these rules with penalties. It does not supervise action. It 
leaves individuals free to act, but imposes pains on those who do not 
act in accordance with the rules prescribed. It is impersonal, and 
safeguards against ignorance, caprice or corruption of magistrates. 
But it is not quick enough or automatic enough to meet the require- 
ments of a complex social organization. One of the inherent difficul- 
ties in all administration of justice is to steer a middle course between 
discretion and strict rule. One acquired difficulty is that the common- 
law polity, through jealousy of arbitrary executive action and fear for 
individual liberty, restricts administration within the narrowest 
limits possible and imposes on the courts work that is really admin- 
istrative, which they cannot do effectively under industrial conditions 
of today. To take but one example, prosecutions for manslaughter 
and for violations of miners' acts and actions for damages are prov- 
ing no protection at all to American miners. 39 Laymen do not appre- 
ciate the strain upon criminal law due to this cause. In Illinois, the 
statute-book provides for 747 distinct crimes, exclusive of offences 
under municipal ordinances. Of these, 443 are contained in the 
criminal code. The remaining 304 are in recent enactments and are 
nearly all administrative matters. It is self-evident that the 304 
provisions deprive the 443 of much of their efficiency, if only by dis- 
tracting the time of courts and prosecutors. 

(v) The common-law theory of prosecution is another serious 
obstacle to efficient administration of punitive justice in a modern 
community. It is intensely individualistic. Its main tenets are local 
jurisdiction and private initiative. A crime may only be dealt with 
where the act was committed. Hence localities are enabled to oppose 
their interests or their prejudices to general laws demanded by the 
State at large, and acts which take effect across State lines present 
insuperable jurisdictional difficulties. 40 Prosecutions are to be insti- 
tuted by persons injured; hence it is no business of officials to stir till 
complaints are made. In practice, the common-law theory is break- 
ing down utterly. Public prosecutors are to be found everywhere, 

39 For another example, see Montagu Williams, Later Leaves, chap. xxv. The 
new mode of enforcing the liquor laws in Maine shows the efficacy of administra- 
tion. 

40 State v. Hall, 114 N. C, 909; Jones v. Leonard, 50 la., 106. 
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and the community refuses to listen to the officer who says "file com- 
plaints." The result is to make administration of criminal law 
unequal and spasmodic. Legal theory contemplates that officers 
shall await individual initiative. The public take it that they are 
to be inquisitors and are to act of their own motion. 

(vi) The common-law theory of crimes is essentially retributive. 
Hence it requires as elements of a crime both act and intent. But 
modern statutory crimes, created to protect society, are made nuga- 
tory if intent is insisted upon. Hence courts have come, not with- 
out a struggle, 41 to eliminate intent as a necessary element in many 
statutory offences. How far and when courts will do this, however, 
depends largely upon the sympathy or want of sympathy of the 
judges with the act before them, and in consequence an unfortunate 
element is brought into our criminal law. Undoubtedly, as Professor 
Ross has said, 42 to deal with crime in an intelligent and practical 
manner we must give up the retributive theory. But that theory is 
taught as among the fundamenta of law. 

2. Difficulties in administration of punitive justice lying in Ameri- 
can judicial organization and procedure which are of general operation 
are, briefly stated, archaic judicial organization and ultra-technical 
procedure. On the criminal side of the law, the effects of these diffi- 
culties are even more marked than on the civil side, and the chances 
of improvement are much less. Fear of political use of criminal law 
and of impairment of individual liberty makes for extreme conserva- 
tism in reform of criminal procedure. But the want of a modern 
judicial organization operates continually against liberty and equality. 
Only a rich man or an absolute pauper can procure a transcript and 
bill of exceptions, not to mention payment of fees of counsel. This 
alone is a grevious source of inequality in our administration of puni- 
tive justice. Matters of less moment are want of organization of the 
legal profession and want of form or dignity in the external conduct 
of judicial administration of justice. As the bar is unorganized, 
without discipline and easy-going, there is no check upon the sporting- 
theory of justice, no check on the disposition to fight in every way to 
save a client. Unchecked abuses introduced into criminal practice 
by unscrupulous lawyers have made it fashionable to avoid this 

11 Indeed on the whole question as to whether absence of intent may be shown 
as a defence in a prosecution for violating statutory regulations, the authorities 
are irreconcilably in conflict," McClain, Criminal Law, sec. 128. 

° Social Control, 109. 
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branch of the law. To say that one is a criminal lawyer is to imply 
a low rank in the profession. 43 It is obvious that this situation does 
not conduce to the best administration of punitive justice. The 
indecorous informality of American State courts must also be counted 
as a minor cause of inefficiency in administration of criminal law. 
Sociologists understand the advantage of form and dignity in judicial 
proceedings, 44 even if lawyers do not. And there are encouraging 
signs of a changed attitude on the part of the bar. 45 

The difficulties just spoken of affect all judicial administration. 
Six others are to be noted which specially affect criminal law and 
procedure, namely, (i) the complicated machinery of prosecution, 
necessarily entailing delays, (ii) the excessive powers delegated to 
or usurped by juries, (iii) the needless limitation or even cutting off 
of the power of trial judges to control the trial and hold the jury to 
its province, (iv) the lack of any legal means of interrogating an 
accused, (v) the practice of beginning all prosecutions for the most 
trivial misdemeanors with arrest, and (vi) rotation of judges so that 
none become specialists in the administration of punitive justice. 

(i) 111 effects of the complicated, expensive and time-consuming 
machinery of a common-law criminal prosecution were pointed out 
long ago by Bentham. 48 To be a deterrent, punishment must visibly 
follow crime. But it is common knowledge that American adminis- 
tration of criminal law fails wholly in this respect. Here English 
judicial administration is a model. Nor should we be put down by 
reference to notable miscarriages of justice which have occurred 
recently in that country. In the Beck and Edalji cases, police zeal, 
mistaken identity and circumstantial evidence would have procured 
the same convictions under American methods. And as to the May- 
brick case, which is chiefly relied on by American opponents of reform, 
it is to be said that every one who has fairly studied the evidence must 
concur in the verdict. 47 

(ii) A prime source of inefficiency and inequality in enforcement 
of the criminal law in America lies in the excessive — one may well say 

43 See some observations on this point in Dos Passos, The American Lawyer, 166. 

44 Ross, Social Control, 113. 

45 See Proceedings of Joint Sessions of the Bar Associations of Texas and 
Arkansas, 1906, 326. 

48 Theory of Legislation (Hildreth's translation), 422. 

" Beale, The Psychology of Poisoning, xiii, Green Bag, 5. See note by Professor 
Gray, 20 Harv. Law Rev., 82. 
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extravagant — powers which we delegate to juries or permit them to 
usurp. Some States expressly make juries judges of law as well as 
of fact in criminal prosecutions, so that counsel boldly appeal to them 
from the trial judge, read law books to them and obtain from them 
verdicts that State statutes may be superseded by city ordinances or 
that they may become obsolete by executive non-enforcement. 48 
Even where such absurd legislation does not exist, jurors are per- 
mitted to pass upon the consequences of the facts as well as the facts, 
and there is no effective means of holding them in check. Jurors 
ought to have nothing to do with the question of punishment. They 
will be lawless enough without encouragement; they will be certain 
enough to confuse their function with that of the court, unless the 
court has the power to set them right. But with us not only is the 
court rigidly tied down, but counsel in a long voir dire examination 
canvass the ethical, legal, and political phases of the cause with each 
juror till it is no wonder he forgets his function, if he ever knew it, 
and that sentiment, pity, and all that may go to the question of 
punishment are applied to the facts with which they have nothing 
to do. The so-called unwritten law nourishes in such an atmosphere. 
It is true there are signs of reaction from the unwritten law. In 
addition to the Thaw disagreement, there have been two convictions 
recently in cases fully within its letter and spirit. But this very 
reaction shows how unequally extravagant powers of juries operate in 
practice. An obscure Italian woman is convicted. Mrs. Bradley is 
acquitted. So far from being a bulwark of liberty, extravagant 
power in juries is an intrenchment of inequality. Ability to hire 
eloquent counsel becomes the controlling factor. The way to keep 
out sentimentality and to prevent advocacy from becoming the 
determining element in trials is to limit the inquiry of the jury to the 
facts, to exclude all else rigidly, and to leave the consequences of the 
facts to be dealt with by the court. In England the trial judge asks 
the jury orally what they find on each of the crucial questions of fact. 
Then he tells them that their verdict amounts to guilty or not guilty 
as the case may be, and it is so recorded. With us, a general verdict 
is returned on the whole case. 

(ii) Closely connected with the foregoing, and, in fact one of the 
causes of jury-lawlessness, is the limitation upon the power of trial 

48 The Sunday closing cases in Chicago were argued to two juries on these lines, 
and one jury adopted the arguments. Since the foregoing was written, five 
juries have disagreed in these cases in the face of a plain statute. 
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judges which has become well nigh universal in this country. Ex- 
travagant theories of democracy, desire of counsel to have a free hand 
unrestrained by a court interfering with a fair fight in the interest 
of mere justice, and timidity of elective judges have combined to 
deprive the judges of all substantial control of trials. Nothing is 
more effective in neutralizing the advantage of skilful advocacy and 
guarding against befogging or deceiving of the jury than a fair but 
vigorous summing up and oral charge by the court. That there is 
no danger that courts will lead juries by the nose, is shown in England, 
where juries not infrequently go counter to the views of the judge 
on the facts. But when they do so, they do so intelligently. Under 
our practice, the only impartial auditor who could advise the jury 
must keep silence. It is gratifying to note in the reports of the 
several State bar associations a growing tendency to call for restora- 
tion of the powers of trial judges. 49 

(iv) Another serious difficulty in our criminal procedure is the 
lack of any legal mode of interrogating the accused. Hence the rich 
malefactor takes the advice of counsel, shuts his mouth, and leaves 
the prosecution to prove what it may. The poor malefactor is 
"sweated" by the police till some sort of confession is extorted. 
Immunity of accused persons from all interrogation, if they are firm, 
well-advised, and able to give bail, is a most effective shield of wrong- 
doers. Knowledge of this leads police and detectives into lawless 
modes of getting what cannot be had lawfully whenever the poor 
and defenseless are in their custody. Granting all that may be said 
as to the abuses to which a legal form of interrogation is liable, the 
fact remains that the common-law immunity operates unequally and 
invites oppression and lawlessness. Is it not better to have some 
legal mode of interrogation, under legal restrictions, than to compel 
officials to violate legal rights in order to enforce the law? 

(v) Still another cause of inequalities and oppressions in the 
administration of criminal law is to be found in adherence to the old 
practice of beginning all legal proceedings with arrest, in case of 
trivial misdemeanors. Civil procedure was long guilty of the same 
stupidity. It took a long time to learn that a judgment by default 
was as effective as any other. Arrest, imprisonment and bail as a 
mode of beginning prosecutions for trifling offenses is an anachronism. 

49 Proceedings, 111. State Bar Assn., 1906, 18; 1903,92, 120; Report Ga. Bar 
Assn. 1906, 257; Proceedings, Ky. State Bar Assn., 1905, 80; Proceedings, Oregon 
Bar Assn., 1900-1903, 85. 
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The purpose is to secure the appearance of the accused at the trial- 
But a summons would answer that purpose quite as well. The bad 
effects of the present system are three: (1) it makes officials hesitate 
to prosecute where they ought to do so, because of the arrest involved; 
(2) It gives great scope for police oppression by arrest at hours when 
no magistrate is at hand to take a recognizance and consequent 
imprisonment for breach of some insignificant ordinance until a 
recognizance can be taken; (3) It operates unequally because a poor 
or unknown accused, who may be innocent, is made to suffer a humili- 
ating imprisonment for a trivial misdemeanor for which a small fine 
is ample punishment. 

(vi) Lastly, the American system of rotation of judges, so that 
none become specialists in the administration of punitive justice, 
produces unequal sentences and is a prolific cause of reversals for 
error in the record. Mr. Harris gives an amusing account of the 
workings of a like system in England when the judicature act took 
effect. 50 The extent to which sentences depend on the temper and 
disposition of the individual judge, is notorious. 51 This difficulty 
may be mitigated by experience on the part of the judge. When he 
is systematically prevented from acquiring experience, it is obviously 
aggravated. 

3. Of the difficulties lying in the environment of the administra- 
tion of punitive justice in America, there is time to say but little. I 
have enumerated those which affect judicial administration of all 
kinds on another occasion. 52 Suffice it to say here that our criminal 
law is injuriously affected by (i) popular lack of interest in justice, 
which makes jury service a bore and the vindication of right and law 
secondary to the trouble and expense involved, (ii) the atmosphere 
of sentimentality and sensation that surrounds criminal trials, (iii) 
public ignorance of the real workings of courts due to ignorant and 
sensational reports in the press, and (iv) the unfortunate practice of 
newspaper comment upon pending causes which necessarily interferes 
with equal administration of justice. 53 

50 Farmer Bumpkin's Law Suit, chap. xiv. 

61 See a discussion of this in Ballantine, Some Experiences of a Barrister's Life, 
chap. xix. 

62 Rep. Am. Bar. Assn., xxix, 415. 

63 See Code of Legal Ethics of Alabama, State Bar Assn., sec. 17, adopted in 
Colorado, Georgia, Kentucky, Maryland, Michigan, Missouri, North Carolina, 
Virginia, West Virginia and Wisconsin; Warvelle, Legal Ethics, sec. 108. 
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Summing up the results of this investigation of the difficulties under 
which our administration of punitive justice is laboring, it will be 
seen that we must look for relief partly to general improvements that 
will be long in coming, and partly to specific improvements which 
may be made at any time. General improvement will come through 
better general education in sociology, leading the public to abandon 
the retributive idea and the man in the street to desist from his 
demand for revenge; through such institutions as the legislative 
reference bureau in Wisconsin and the newly-instituted compara- 
tive law bureau, leading to more intelligent legislation and less 
haphazard patchwork; through the bringing forth of judicial spec- 
ialists in criminal law and administration, whereby inequality of 
sentence is reduced to a minimum and intelligent, scientific under- 
standing of the problems of criminology is applied to each case; and 
through a better educated and better organized bar, ridding us of 
ultra-contentious procedure, of the idea that common-law doctrines 
inhere in the nature of things, and of repugnance to legislation and 
inclination to defeat it. Specific and immediate improvement may 
be had: (1) by curbing the unbridled power of the advocate, giving 
to the judge the power to make an effective charge, to give the jury 
the benefit of his experience by fair comment on the evidence, and 
to point out sophistry and buncombe addressed to them by counsel; 
(2) by limiting the jury to their proper function of finding the facts, 
and giving the court power to hold them to it; (3) by giving the State 
power to obtain effectual review of prejudicial errors at the trial and 
refusing to apply the rule as to double jeopardy till the cause has 
been completely adjudicated; (4) by modifying the rule as to self- 
incrimination, at the same time guarding against unreasonable 
searches and seizures; (5) by ceasing to grant new trials except where 
the reviewing court believes the verdict wrong on the whole case, and 
finally, (6) by providing a more modern and flexible judicial organiza- 
tion and more simple and business-like procedure. 



